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A Preliminary Study on the
Codification of Right of Publicity

In Korean L aw
Hyo-Sun Lee”

Abstract

Benefiting from the robust growth of the entertainment industry
and the widespread influence of social media, the identifiable personal
identities of celebrities—such as their names and likenesses—have
gestated substantial property value through a variety of commercial
activities. The legal protection of this property value is commonly
known as right of publicity. Right of publicity originated in U.S. law,
where it is recognized as a distinct property right. In contrast, both
Taiwanese and Korean civil laws are primarily derived from German
civil law traditions, which rely on personality rights as the principal
legal framework for protecting personal identities. Personality rights
are fundamentally intended to protect personal interests rather than
commercial interests. As a result, both Korea and Taiwan are facing
significant challenges in defining and effectively protecting right of
publicity—focused on the property value of personal identities—within
their respective legal systems.

This paper takes the recent, well-known BTS case in Korea as a
point of departure to demonstrate the practical application of the Unfair
Competition Prevention Act in protecting the personal identities of

*

Ph.D. Student, Graduate Institute of Law, National Taiwan University.
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celebrities. It then introduces the evolution of law theories and
practices related to right of publicity, as well as recent government
attempts to introduce this new right—referred to as the ‘commercial
right of personality mark,” which is essentially the same as right of
publicity—through proposed amendments to the Civil Act, thereby
presenting the process of deliberation on right of publicity among
Korea’s legal, governmental, and academic sectors. By outlining the
conflicts and compromises between differing viewpoints and analyzing
the principal controversies, this paper aims to offer readers guidance
for considering related issues within the context of Taiwanese law.

Keywords: Right of Publicity, BTS Case, Unfair Competition Prevention
Act in Korea, Personal Identities, Personal Interest,
Property Interest, Commercial Right of Personality Mark,
the Revision Bill of Civil Act in Korea
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The Scope of Official Duty and
Damage in the Offense of Breach
of Trust Under the Banking Act:

A Commentary on Supreme Court

Criminal Judgment No. 216 of

2024 (Tai-Shang)

Patrick Chung-Chia Huang”

Abstract

In financial and economic regulatory law, acts that cause damage
to the principal by breaching one’s official duties are subject to
aggravated punishment compared to the ordinary offense of breach of
trust; such offenses are collectively referred to as special breach of trust
offenses. Conventional interpretations of special breach of trust
offenses are generally derived from the framework of the ordinary
breach of trust offense under the Criminal Code of the Republic of
China. However, given that the statutory penalties for special breach of
trust offenses are significantly more severe, it is open to question
whether they should automatically be interpreted in the same manner.

Using Supreme Court Criminal Judgment No. 216 of 2024 (Tai-
Shang) as a starting point, this article reexamines the prevailing
interpretive approach through an analysis of the Court’s reasoning. It
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argues that the legally protected good of special breach of trust offenses
differ from the principal’s property interests protected by the ordinary
breach of trust offense. Accordingly, even where the two offenses share
identical statutory language, they should be interpreted distinctly in
light of their respective legally protected good.

On this basis, “official duties” should be distinguished from their
counterpart in the ordinary breach of trust and confined to obligations
imposed on specific positions by individual statutes and regulations, as
well as by authorized administrative orders, interpretive letters issued
by competent bank-supervision authorities, or internal banking rules.
Likewise, “property damage” should be limited to adverse changes in
financial conditions that are capable of disrupting the financial market,
and should not be broadly construed to include all benefits that ought to
have accrued but did not.

Keywords: Special Breach of Trust Offense, Financial Order, Breach of
Official Duties, Damage, Financial Supervision
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44 Dazu vor allem Tenckhoff, Jugendstrafe wegen Schwere der Schuld?, JR 1977, S.
487.

Streng - [ #£13 » Rn. 435; Swoboda, Die Bemessung der Jugendstrafe bei
Mordtaten von Heranwachsenden — Die Reform des § 105 Abs. 3 JGG und ihre
Bedeutung fir den jugendstrafrechtlichen Konflikt zwischen Erziehungsgedanke
und positiver Generalprévention, ZStwW 125 (2013), S. 96 ff.

Streng, Der Erziehungsgedanke im Jugendstrafrecht. Uberlegungen zum
Ideologiecharakter und zu den Perspektiven eines multifunktionalen Systembegriffs,

45
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ZStW 106 (1994), S. 77 ff.; Kaspar » F]3:32 » S. 204 f.
47 Vordlem Sreng » FA73E » S. 1081,
48 Greng- 331 S 84.
49 Greng - F3:13 ° Rn. 438; Buckolt - F]zx1 - S. 104 ff.
50 Snoboda » 245 ¢ S. 107.
51 GQreng - F]3£13° Rn. 436.
52 Greng: F]3£13 - Rn. 437.
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54 streng - []2£13 » Rn. 440.
55 streng - []2£13 » Rn. 440.
56 Streng - F2213 * Rn. 442.
57 streng » []2£13 » Rn. 443.
58 Streng - F]2213 - Rn. 444,
59 Dazu Laubenthal/Baier/Nestler » [F]2t1 » Rn. 758-759.
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60 Streng - 2213 - Rn. 445.

61 Streng - 2213 - Rn. 446.

62 Bghm, Aus der neueren Rechtsprechung zum Jugendstrafrecht, NStZ 1995, S. 536;
Laubenthal/Baier/Nestler - F]3£1 » Rn. 756.

63 Streng - F13:13 > Rn. 447. F5hiE 4k b 4 5 69 B R B LR A F A AT £
R B FH o 2B E &AM A R - Dazu vgl. Buckolt - 310 S. 94 f.

64 Streng - 2213 - Rn. 447.

65 Streng - 2213 - Rn. 448.
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66 Streng - 2213 - Rn. 448.

67 Streng - F2213 - Rn. 449.

68  Buckolt » F]2£1 » S. 107 f.; Diemer/Schatz/Sonnen, JGG, 6. Aufl., 2011, § 18 Rn.
26.

69 Streng - 2213 - Rn. 450.
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71 Ostendorf/Drenkhahn » [F]2£26 - Rn. 227.
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76 Buckolt » [F]2£1 > S.93f.
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On the Discretion of Punishment in
Juvenile Criminal Cases: A Lesson
from German Juvenile Law

Heng-Da Hsu”

Abstract

This paper draws upon the German Juvenile Court Act
(Jugendgerichtsgesetz, JGG) to analyze the prerequisites for imposing
juvenile sanctions, the standards of judicial discretion, and the factors
influencing sentencing under the German legal framework. Based on
the insights and reflections gained from this comparative examination,
the study then turns to Taiwan’s Juvenile Justice Act, focusing on the
conditions under which a juvenile court may initiate criminal
proceedings through referral, as well as the normative purposes,
structural principles, and sentencing rationales underlying the
imposition of juvenile penalties within such proceedings. Through this
reflective analysis, the paper seeks to illuminate the balance between
culpability and protection, the educational objectives of juvenile
sanctions, and their role in fostering the juvenile’s self-rehabilitation
and holistic development.

Keywords: Juvenile Justice Act, Juvenile Punishment, Referral
Procedure, Proportional Culpability, Educational Purpose,
Protection Necessity, Self-development of Juveniles
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1.2 While the seriousness of the offence will be the starting point, the approach to
sentencing should be individualistic and focused on the child or young person, as
opposed to offence focused. For a child or young person the sentence should focus
on rehabilitation where possible. A court should also consider the effect the
sentence is likely to have on the child or young person (both positive and negative)
as well as any underlying factors contributing to the offending behaviour.

1.3 Domestic and international laws dictate that a custodial sentence should always
be a measure of last resort for children and young people and statute provides that a
custodial sentence may only be imposed when the offence is so serious that no other
sanction is appropriate (see section six for more information on custodial
sentences).

1.7 Offending by a child or young person is often a phase which passes fairly
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rapidly and so the sentence should not result in the alienation of the child or young
person from society if that can be avoided.

1.8 The impact of punishment is likely to be felt more heavily by a child or young
person in comparison to an adult as any sentence will seem longer due to their
young age. In addition penal interventions may interfere with a child or young
person’s education and this should be considered by a court at sentencing.

4.1 In determining the sentence, the key elements to consider are: the principal aim
of the youth justice system (to prevent re-offending by children and young people);
the welfare of the child or young person; the age of the child or young person
(chronological, developmental and emotional); the seriousness of the offence; the
likelihood of further offences being committed; and the extent of harm likely to
result from those further offences.

6.46 When considering the relevant adult guideline, the court may feel it appropriate
to apply a sentence broadly within the region of half to two thirds of the adult
sentence for those aged 15-17 and allow a greater reduction for those aged under 15.
This is only a rough guide and must not be applied mechanistically. In most cases
when considering the appropriate reduction from the adult sentence the emotional
and developmental age and maturity of the child or young person is of at least equal
importance as their chronological age. This reduction should be applied before any
reduction for a plea of guilty.
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An Essay on Responsibility and
Sentencing in Juvenile Criminal
Cases: Reconsidering the
Principles of Juvenile Sentencing

Yu-Wei Hsieh”

Abstract

This article examines the contours of juvenile criminal
responsibility and sentencing, focusing on the justificatory basis of
juvenile punishment and its distinction from protective measures.
Developmental psychology and neuroscience consistently demonstrate
juveniles’ immaturity in impulse control, emotional regulation, and
normative comprehension, thereby reducing their culpability relative to
adults. Although both protective and criminal proceedings share the
overarching aim of fostering juveniles’ well development, criminal
dispositions remain punitive in substance and must therefore be
constrained by a juvenile’s diminished responsibility. Within this limit,
courts should prioritize educational and rehabilitative measures,
treating imprisonment as a last resort and actively considering non-
custodial alternatives. Sentencing should rely on juvenile investigation
reports and give primacy to welfare-enhancing factors to ensure a
proportionate and developmentally appropriate disposition.
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